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CHAPTER 19 
Workmen's Compensation 
JOSEPH BEAR and LARRY ALAN BEAR 
A. COURT DECISIONS 
§19.1. Arising out of and in the course of employment: Street risks. 
One of the more interesting aspects of this problem came before the 
Court this year in Hamel's Case,l the latest in a long succession of 
"street risk" cases. 
Prior to 1927, many employees were denied compensation for in-
juries which might seem to fall within the well-known requirement 
of "arising out of and in the course of employment." 2 Three were 
cases of injuries received on the streets, highways, and public ways. 
These cases, decided together by the Supreme Judicial Court, illus-
trate the point. One Hornby was denied compensation when he was 
struck on the street by an automobile while admittedly on his em-
ployer's business,S while a Mr. Whitely lost his case when he slipped 
on some ice on a public sidewalk, while engaged in the furtherance 
of his employer's undertakings.4 Wilfred Blakeley was less fortunate 
than his two predecessors, for not only was his case lost, but his life 
as well, when he fell on ice on a public highway, again while ad-
mittedly in the course of his employment.5 
The Court, in these cases, followed the then well-recognized rule 
that the risk of falling on a slippery street or sidewalk, or being struck 
by a passing automobile, arose not out of one's employment, but rather 
out of a risk peculiar to public travel, and common to everyone travel-
ing on a street or highway whatever the nature of his business there. 
This, of course, was likewise held to be the rule when the employee 
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§19.1. l333 Mass. 628, 132 N.E.2d 403 (1956). 
2 For an examination of this phrase, see 1954 Ann. Surv. Mass. Law §22.1. 
3 Hornby's Case, 252 Mass. 209, 147 N.E. 577 (1925). 
4 Whitley's Case, 252 Mass. 211, 147 N.E. 576 (1925). 
II Blakely's Case, 252 Mass. 212, 147 N.E. 576 (1925). 
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suffered an injury while in a vehicle on the street in the course of his 
employment.6 
One exception to this rule was made in the case of the employee 
whose employment was of such a nature that the street was his work-
shop, and therefore he was peculiarly exposed to its dangers. The 
teamster, for example, was in this class, so that if he climbed off the 
wagon into the street to retrieve some papers necessary to his work, 
and was struck by a car as a consequence, he was allowed to recover 
on the ground that his injury arose out of and in the course of his 
employment, with no mention being made of street risk.7 
To alleviate the harshness of the street risk rule, the legislature in 
1927 passed a statute which has come to be known as the "street risk" 
amendment: "If an employee ... receives a personal injury ... 
arising out of an ordinary risk of the street while actually engaged, 
with his employer's authorization, in the business affairs or under-
takings of his employer . . . he shall be paid compensation . . . as 
hereinafter provided ... " 8 
The word "ordinary" first caused the Court trouble in Morse's Case.9 
There the employee, in the course of his employment, was driving his 
car at a speed of 60 miles an hour along a straight level road when he 
ran into the back of a truck parked along the road. The Court held 
that it was "plain" that the legislature did not intend all street risks 
to be covered by the statute, and that ordinary meant "common, cus-
tomary or usual risk." 10 Morse's excessive speed took his case out of 
that class of risks and he was denied recovery. It should be noted 
here that negligence of the employee has never been a bar to the re-
covery of compensation under our act for any injury otherwise arising 
out of and in the course of the employment.n 
This was the law until Higgins's Case12 came before the Court. 
Higgins, whose job was to install oil burners, was in his car in the 
course of his employment when for some unknown reason the car 
caught fire, causing Higgins to lose control and run into a tree. The 
insurer claimed this was not an ordinary risk of the street and denied 
liability on the authority of Morse. In a bitterly contested split de-
cision, the Court held: "We think that the word 'ordinary' ... was not 
intended to restrict the street risks made compensable thereby to those 
which were not extraordinary or unusual. The antithesis intended 
was one of phrases, rather than of single words." 13 A different in-
terpretation, the Court asserted, would open the way, in many cases, 
6 Wambolot's Case, 265 Mass. 300, 163 N.E. 910 (1928); Hewitt's Case, 225 Mass. 1, 
113 N.E. 572 (1916). See also Colarullo's Case, 258 Mass. 521, 155 N.E. 425 (1927), 
overruling Cook's Case, 243 Mass. 572, 137 N.E. 733 (1923). 
7 Keaney's Case, 232 Mass. 532, 122 N.E. 739 (1919). On this general rule, see 
also 139 A.L.R. 1473n (1942). 
8 Acts of 1927. c. 309. §3, now G.L., c. 152, §26. 
9270 Mass. 276, 170 N .E. 60 (1930). 
10 270 Mass. at 279, 170 N.E. at 61. 
11 Lazarz's Case, 293 Mass. 538,200 N.E. 275 (1936); d. G.L., c. 152, §27. 
12 284 Mass. 345, 187 N.E. 592 (1933). 
18 284 Mass. at 350, 187 N .E. at 594. 
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to excessive litigation regarding the frequency and likelihood of a 
particular type of injury. In thus finding for the employee, the Court 
neither expressly overruled Morse, nor did it even comment on it. 
In the most recent case in this area, Hamel's Case,14 Hamel, a door-
to-door salesman, was killed when, while driving his employer's truck 
with his employer's authorization in the course of his employment, 
the truck overturned. There was evidence that he was using excessive 
speed at the time of his fatal injury. The board found for his de-
pendents on the ground that the injury arose out of and in the course 
of his employment. The insurer contended that the case should be 
reversed and remanded to the board for specific findings as to whether 
Hamel used unreasonable speed, and that, if he did, there should be 
no recovery as a matter of law. 
The Court made short shrift of these arguments. It held that this 
injury arose out of a risk of the street and a recovery was properly 
allowed even if the decedent was found to have been using unreason-
able speed, and therefore creating for himself a "not ordinary" risk. 
The Court reasoned that the "statute does not restrict risks of this 
character to those which are not extraordinary or unusual." 15 Higgins 
was cited as authority, and Morse was nowhere mentioned in the 
opinion. The Court asserted that the board committed harmless error 
in finding the injury compensable under the "arising out of and in 
the course of" portion of the act, since they reached the proper result. 
It is therefore clear that Higgins, a very rare Massachusetts 4-to-3 
decision, is the law with regard to the interpretation of the street risk 
amendment. Morse's Case has disappeared, and it would seem that 
though old cases, once discredited, never die, they certainly do fade 
away. 
The Court also seems to make it clear that all accidents which occur 
on the street do come within the amendment, even though the em-
ployee is driving his employer's vehicle with the employer's consent 
when the injury takes place, when being on the street at the time is 
not the main employment. A fortiori, this is so when the employee 
is driving his own vehicle with his employer's consent in such cir-
cumstances. However, though the Court does not specifically spell 
it out here, those persons driving the employer's vehicle with the em-
ployer's consent, where the street is their workshop, are still not within 
the purview of the amendment, but come under the usual "arising 
out of and in the course of" rule.16 
It is submitted that the confusion resulting from the interpretation 
of the word "ordinary" could be eliminated by adopting the line of 
reasoning that compensation was not allowed except for street risks 
involving a person for whom "the streets [are] his workshop," 17 and 
14 333 Mass. 628, 132 N.E.2d 403 (1956). 
15333 Mass. at 629, 132 N.E.2d at 404. 
16Egan's Case, 331 Mass. 11, 116 N.E.2d 844 (1954) (taxi driver); Keaney's Case, 
232 Mass. 532, 122 N.E. 739 (1919). 
17 Wambolot's Case, 265 Mass. 300, 163 N.E. 910 (1928); Hewitt's Case, 225 Mass. }, 
113 N.E. 572 (1916). See also Colarullo's Case, 258 Mass. 521, 155 N.E. 425 (1927), 
overruling Cook's Case, 243 Mass. 572, 137 N.E. 733 (1923). 
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that the 1927 amendment merely puts all other street risks, formerly 
noncompensable, into the category of a compensable risks because 
they arose out of and in the course of employment. Thus, at present, 
there is no need to discuss street risks at all, the only test of com-
pensability being whether or not the injury arises out of and in the 
course of the employment. 
§19.2. Arising out of and in the course of employment: The heart 
cases. Another recent case worthy of examination in the "arising out 
of and in the course of" category is Le Blanc's Case} since it clarifies 
the law with regard to the status of "heart cases" in Massachusetts, 
with respect to the quantum and type of proof required to sustain a 
finding for the employee or his dependents. 
In Le Blanc's Case, the employee suffered a fatal heart attack while 
at work, in his place of employment, in the course of actually operat-
ing his buffing machine. He was fifty-three years old at the time, and 
had been suffering from a heart condition for at least four years prior 
to his death. His family physician testified that the deceased's work 
could have accelerated the condition of his heart and thus have been 
the precipitating factor in his death. He also testified that such work 
as the deceased ordinarily did could "possibly" produce death. The 
employee's wife testified that the employee told her during his lunch 
hour that he had worked hard and that the work was heavy. The 
medical expert for the insurer testified that there was no causal rela-
tionship present. The board found for the employee and a decree 
was issued by the Superior Court affirming the decision. 
The Supreme Judicial Court reversed, stating that the claimant 
widow was required to prove by a fair preponderance of the evidence 
that the strain and exertion of the employment precipitated the heart 
attack and that she did not do so. Thus the injury did not arise out 
of the employment. This was all the Court needed to say, since a 
contrary finding of fact by the board can be overruled with propriety 
where all the evidence for the employee is based on possibilities rather 
than probabilities.2 
However, the Court also said: "Whether there was any causal con-
nection between the employment and the death was a matter for 
experts in medical science. It was beyond the knowledge of ordinary 
laymen." 3 
This latter statement might be taken as indicating that the Court 
was going into the question of the expertness of the testimony rather 
than, or in addition to, the question of the weight of the evidence. 
But this hardly seems likely. Rather it seems the Court went to the 
heart of the weight of the testimony problem. The board, in order 
to find for the widow, would have had to disbelieve the positive evi-
dence of the insurer's doctor. This would leave the testimony of the 
§19.2. 11956 Mass. Adv. Sh. 729, 134 N.E.2d 900. 
2 Falco's Case, 260 Mass. 74, 156 N.E. 691 (1927); Green's Case, 266 Mass. !l55, 
165 N.E. 120 (1929). 
31956 Mass. Adv. Sh. 729, 730, 1!14 N.E.2d 900. 
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widow's doctor, which was unacceptable as it dealt only in possibil-
ities. Thus the board, in order to reach the result it did on the evi-
dence, would have had to find a causal relationship on the basis of 
the widow's testimony. Being "an ordinary layman," the decision 
could not rest solely on her conclusion. It is also pertinent to note 
that the Court itself, in a later case, cited Le Blanc for the proposition 
that possibility alone is not enough to sustain a finding.4 
§19.3. Specific compensation: Dependent's benefits. One of the 
most interesting cases decided by the Court in many years is the recent 
Henderson's Case.1 The employee received an injury arising out of 
and in the course of his employment when he was struck in the head 
by a flying knife and rendered unconscious. He died four days later 
without having regained consciousness. It was agreed that the injury 
blinded him in one eye, and that he would have been entitled to $4000 
in specific compensation2 therefor had he lived.3 No claim for com-
pensation was filed by or on behalf of the employee during his lifetime. 
His widow made a claim for specific compensation after his death, at 
which time she was receiving dependency compensation as a result of 
his death.4 The claim was made under G.L., c. 152, §36A, which 
states: "In the event that an injured employee who has become en-
titled to compensation under section thirty-six dies before fully col-
lecting the said compensation, the balance remaining shall become 
due and payable in a lump sum to his dependents ... " 
The single member of the board felt that the phrases "fully col-
lecting" and "balance remaining" required some payment to be made 
to the employee in order for his dependents to recover, and denied 
the widow's claim.5 The reviewing board reversed on the ground 
that "entitled" referred to the happening of the event,6 and the other 
phrases to the complete sum remaining.7 They also felt that Section 
36A was an attempt to abrogate harsh law which had denied to widows 
all rights in this area.s 
The Superior Court decree affirmed the reviewing board.9 On ap-
peal, the Supreme Judicial Court affirmed. The Court in its decision 
examined Acts of 1947, c. 634, §3, which had added the following 
paragraph to the then existing Section 36: 
In the event of the death of an employee entitled to payments 
hereunder, his widow or dependents shall be paid the sums which 
4 Brown's Case, 1956 Mass. Adv. Sh. 837, 135 N.E.2d 669. 
§19.3. 1333 Mass. 491, 131 N.E.2d 925 (1956). 
2 C.L., c. 152, §36. For an analysis of the method of application and benefits 
structure of this section of the compensation statute, see 1954 Ann. Surv. Mass. 
Law §22.2. 
s C.L., c. 152, §36(d). 
4 Id. §31. 
5 Record No. 69518 Eq., p. 5 (1955). 
6Id. at 13. 
7Id. at 14. 
8 Id. at 10, II, 16. 
\I Id. at 18. 
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would otherwise have been paid to him; provided that no person 
shall receive payments under this paragraph and also under the 
pertinent provisions of law authorizing payment on account of 
the injury resulting in such death. [Emphasis supplied.] 
The Court felt that since Section 36A removed the restriction on 
the widow regarding receipt of specific and death benefit compensa-
tion, its clear meaning was that she could get both. Taking this into 
consideration, the Court arrived at substantially the same result as 
the reviewing board with regard to the interpretation of the "en-
titled," "fully collecting," and "balance remaining" phrases. On this 
basis, it permitted recovery. 
It is submitted that a proper analysis of the case law10 and the legis-
lative amendments cited above would show rather clearly that the re-
sult reached in Henderson's Case is the one unmistakably intended by 
the legislature. 
The Acts of 1947, c. 634, §3 gave the widow the right to collect 
the specific compensation the employee was entitled to from the time 
of his specific loss to the time of his death. General Laws, c. 152, §36A 
is a logical extension of that right, in that it gives the widow the further 
benefit of the balance remaining after the date of his death. 
§19.4. Specific compensation: The "wage loss" theory. Though the 
decision in Henderson's Case,! discussed in the above section, may be 
justified, on the one hand, as the only one that could be reached under 
a proper construction of the statute involved, a serious question re-
mains as to whether the legislature, in intending such a result, de-
parted from the theory and purpose of compensation laws as a whole. 
It has been stated that all compensation benefits are based upon 
the "wage loss" theory, which is that no employee or his dependents 
can recover anything under the various acts unless he, or they, can 
show an actual loss of earning capacity.2 Larson states: 
... workmen's compensation must never lose sight of the rule 
that it is tied to loss of earning capacity, actual, presumed or po-
tential. Put negatively, this means that it should not be used to 
pay cash for physical impairment as such. Physical impairment 
which has no connection with income loss is necessarily irrelevant 
to an income insurance program, which is designed to replace a 
portion of lost earnings . . .3 
Although this is the majority opinion with regard to the theoretical 
purpose of workmen's compensation, a proper analysis of the develop-
ment and expansion of workmen's compensation benefits in certain 
10 Cherbury's Case, 251 Mass. 397, 146 N.E. 683 (1925); Burn's Case, 218 Mass. 8, 
105 N.E. 601 (1914). 
§19.4. 1333 Mass. 491, 131 N.E.2d 925 (1956). 
2 Larson, Changing Concepts in Workmen's Compensation, 14 NACCA L.J. 23, 
31 (1954). 
8 Ibid. 
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areas, in the last decade, shows clearly that the majority of jurisdic-
tions have departed from this theory, and pay only lip service to it. 
The reason for the departure is rather obvious. It is that, by and 
large, the various acts have failed to provide for the worker, through 
the original basic statutory benefits, that which they had originally 
been intended to provide: a guaranteed replacement of income loss 
at at least a subsistence level. For example, under the Massachusetts 
compensation acts, weekly temporary payments made to injured em-
ployees range from $25 to $45 per week,4 with the average payment 
being in the vicinity of $30. These benefits are not up to subsistence 
levels today. Somers and Somers assert: 
The problem is especially acute for the permanently injured and 
for survivors of those killed on the job. Indemnity in such cases 
is even lower proportionately than in temporary cases, probably 
not exceeding 20% of wage loss on the average, with death cases 
faring worst of all. In these cases the surrender of damage suit 
rights in favor of workmen's compensation often appears to have 
been a dubious gain ... what was given up has grown increas-
ingly more valuable, while what was gained has diminished in 
value ... 5 
It is submitted that Section 36A of our Massachusetts act is the 
logical extension, to a certain class of widows, of an arbitrary principle 
of extra compensation payments, set up originally as a partial attempt 
to alleviate the failure of the original compensation acts to live up 
to their promise of providing at least subsistence payments to em-
ployees injured in industry. 
This arbitrary method, which thus departed from the original theory 
of workmen's compensation laws, had its start in the schedule (specific) 
payments system. The schedule payments system of compensation 
which we refer to in Massachusetts as "specific" compensation was in 
theory set up for the purpose of providing an extra subsistence benefit 
to the worker who would immediately, or sometime in the future, 
need it to make up for his permanent physical loss and its resultant 
effect on his capacity to earn a living.6 The theory, as we shall see, 
was misunderstood by many from the start, and in all states turned 
out to be as arbitrary, with regard to money payments, as the limita-
tions on temporary total disability payments. 
In some states the worker was, and still is, allowed only his specific 
payments, and no other compensation, while in others he has always 
been allowed a statutorily limited period of weekly compensation in 
addition. In the third group of states, of which Massachusetts is one, 
schedule payments are in addition to all of the weekly payments.7 If 
4 C.L., c. 152, §§31-37. 
5 Somers and Somers, Workmen's Compensation 273 (1954). 
6 See U.S. Chamber of Commerce, Analysis of Workmen's Compensation Laws 
(1954 and 1955 Supplements). 
7 Id., Chart III. 
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this is a divergence in theory, the practical divergence among the states, 
in terms of dollars and cents, borders on the preposterous. In Maine, 
the loss of an arm is worth $4050, in Wisconsin $18,500. In South 
Carolina it is worth $7000, but the employee can receive no other 
compensation, weekly or otherwise, for the loss.8 Other specific phys-
ical losses show a financial variance as great, or greater. 
A study of the laws will indicate that most of these payments, when 
we consider the theory upon which they are supposedly paid, are be-
low subsistence level. As a consequence of this, many states, in an 
arbitrary attempt to provide adequate subsistence benefits, have gone 
completely beyond the "wage loss" theory in specific payments. Louisi-
ana awards specific compensation for loss of teeth, on the ground that, 
even though adequate dentures are provided, the physical function 
(of mastication) has been impaired.9 The approach in the "loss of 
function" section of our act is a common one,10 and in many cases 
involving the application of such statutes the courts have taken the 
attitude of Roscoe Pound that a worker's earning power "is not all 
of his life" and that physical losses caused by the employment which 
might not affect the earning power are still deprivations, the cost of 
which the employment should bear.H And if the courts have not ex-
pressed themselves in these precise terms, the practical effect of their 
decisions has been to award specific compensation on this basis any-
way.12 The disfigurement cases are even clearer examples of the de-
parture from the Larson principle. Specific compensation awards are 
made in many states, including Massachusetts, for disfigurement due 
to industrial injury,13 and many of these awards admittedly bear no 
relationship to present or future wage 10ss.14 In many states, includ-
ing Massachusetts, the recovery for scarring may be had, even when 
the scars are not visible.15 Such recovery in Massachusetts today is 
so much an accepted fact that virtually no cases go to the Supreme 
Judicial Court on the issue, but they are compensated for almost en-
tirely at the Industrial Accident Board level. 
The "wage loss" theory will never be completely acceptable unless 
and until the basic subsistence payments promised by the system are 
met. Specific payments allowed for work-connected permanent dis-
abilities that cannot be tied up clearly with actual wage loss, present 
or future, are not based upon tort principles, but on the theory that 
this is a method, albeit arbitrary, of somehow providing payments 
8 Ibid. 
9 Macaluso v. Schill-Wolfson, Inc., 56 So.2d 429 (La. Ct. of App. 1952). 
10 G.L., c. 152, §36(i). 
11 Comments on Recent Important Workmen's Compensation Cases - Occupa-
tional Diseases, 13 NACCA L.J. 43, 49 (1954). 
12 Cf. Macaluso v. Schill-Wolfson, 56 So_2d 429 (La. Ct. of App. 1952); Green 
Bay Drop Forge Co. v. Industrial Commission, 265 Wis. 38, 60 N.W.2d 409 (1953). 
13 G.L., c. 152, §36(h). 
14 Grinnell Co. v. Smith, 203 Okla. 158, 218 P.2d 1043 (1950); Cagle v. Clinton 
Cotton Mills, 216 S.C. 93, 56 S.E.2d 747 (1949). 
15 Boynton'S Case, 328 Mass. 145, 102 N.E.2d 490 (1951). 
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under the act consistent with the basic purpose of workmen's com-
pensation. If it is argued that this is the wrong way to handle this 
problem, it is submitted that it is better than citing principle and then 
proceeding to avoid it altogether. 
We are led now to the second class of persons who suffer inordinately 
under the compensation system, the widows and dependents of workers 
killed in industry. Only seven states have no arbitrary limit on what 
they may ultimately recover.16 They are limited to weekly payments 
ranging from $15 to $40 with a median of about $25, which pay-
ments cease after a short, set period of time. Usually this is the time 
when the widow is older and more dependent, and her children are 
older and require the expenditure of more money if they are to be 
adequately fed, clothed, and educated. This group is vastly in need 
of the type of extra protection extended to the permanently injured 
worker, arbitrary though it may be. 
Section 36A attempts, in part, to fill this need by extending such 
arbitrary aid to those whose providor suffered a specific loss before 
he suffered the loss of his life. It does this by making the specific 
loss of the husband a vested right which passes to his widow and de-
pendents. This is not a new idea in workmen's compensation.17 
It might be argued that this statute helps only a limited class of 
widows. This may be a reason for extending substantial aid to other 
classes of widows, but it is hardly a reason to deny it to this group. 
If the husband had lived long enough to collect any part of his specific 
compensation, his wife would have received the benefit of it.lS 
If the insurer would, by the Henderson decision, conceivably have 
to pay $32,000 to a widow whose husband lost both legs, both arms, 
and both eyes in a single accident and then died before collecting any 
specific compensation, it is submitted that this extremely remote mis-
chief is entitled to less consideration than the likelihood that the 
specific injury would be one which the insurer would legitimately 
have to begin paying during the employee's lifetime. In the latter 
case, the mischief that could come about as the result of inordinate 
delay on the part of the insurer is manifestly clear. 
It would seem therefore that the result achieved by Section 36A 
is in keeping with the basic theory of workmen's compensation laws, 
even though it may well be contended that there might be more 
direct ways of satisfying the recognized need. 
§19.5. Specific compensation: Loss of function. In Cohen's Case,1 
another case involving specific compensation payments under Section 
16 U.S. Chamber of Commerce, Analysis of Workmen's Compensation Laws, Chart 
I (1954 and 1955 Supplements). 
17 See 1 NACCA L.J. 38 (1948), and cases cited. 
18 Our statute, since 1949, has provided for payments of specific compensation to 
the employee in one lump sum, at the discretion of the Industrial Accident Board. 
C.L., c. 152, §36. Thus in most cases the employee would not have to have lived 
very long to have received all of his money. 
§1!M. 11956 Mass. Adv. Sh. 569, 134 N.E.2d 442. 
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36, the Court was called upon to construe the meaning of the general 
loss of function portion of the section. The employee, in addition 
to awards of specific compensation for loss of use of limbs under the 
appropriate subsections, and disfigurement, was awarded $2000 under 
the general loss of function section, the maximum amount payable. 
This payment was for partial loss of the ability to defecate, a major 
loss of the function of urination, a loss of sexual function, a loss of 
use of the neck, and an impairment of the sense of balance. The 
employee appealed the general loss of function award on the ground 
that he should have been awarded $2000, or a portion thereof, for 
each separate general loss of function sustained, rather than $2000 
for all of them together. 
The Supreme Judicial Court pointed out that Section 36(i) refers to 
loss of "functions" in the plural, and held that the section referred 
not to single ailments, but, rather, was a catch-all section covering all 
groups of ailments in anyone case, irrespective of number and nature, 
not provided for in any other subsections. 
It would seem that an adoption of the employee's argument might 
result in a dilemma of niceties whereby the line of demarcation be-
tween various different functions might tax not only the learning and 
skills of highly trained compensation administrators but of medical 
specialists themselves. 
Perhaps the Industrial Accident Board, in this case, was influenced 
by the case of Kallman v. Travelers' Insurance CO.,2 where it had 
previously given the employee $3200 ($1200 over the maximum) for 
various losses of function, and the Superior Court, by decree, allowed 
only the maximum of $2000 for all, from which decree the claimant 
did not appeal. 
§19.6. Res judicata. The harshness of the res judicata doctrine 
in compensation casesl has been ameliorated by G.L., c. 152, §12. This 
section now provides that a board finding that disability from a partic-
ular injury has ceased "shall not be considered final as a matter of fact 
or res judicata as a matter of law." 
In Carmody's Case,2 decided during the 1956 SURVEY year, com-
pensation had been awarded, for a very short period, by decision, for 
a knee injury. However, the finding disallowed compensation for a 
skin rash, which the employee claimed resulted from the same injury, 
the skin rash having clearly produced a further period of disability. 
The single member found that the skin rash was not medically 
causally connected with the compensable injury. The review board 
affirmed this finding, but expressly reserved the employee's rights from 
2 Superior Court No. 64517 Eq. (1952). 
§19.6. 1 If an employee's disability actually ended at a particular time, a finding 
to that effect, which would b" res judicata, would be a complete bar to the em-
ployee's claim to further compensation for a spontaneous renewal of disability 
arising later from the same injury. Cf. Hunnewell's Case, 220 Mass. 351, 107 N.E. 
934 (1915). 
2333 Mass. 249. 130 N.E.2d 567 (1955). 
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and after the date of the single member's decision. At a subsequent 
hearing on the same claim, alleging skin rash disability this time from 
the date of the original decision, new medical testimony convinced 
the single member that he had been wrong regarding the medical 
causal relationship of the rash to the original knee injury. However, 
the single member stated that although "had he the power to make a 
contrary finding" he would do so, he was constrained to find against 
the employee on the basis of res judicata. The Supreme Judicial Court 
recommitted the case, stating that the board had the right to make 
a finding for the employee if it did, as a matter of fact, now find 
medical causal relationship present. 
The Court held that the first decision was not res judicata, "keeping 
in mind the statutory purpose." 3 It is not clear from the decision 
whether the reservation of rights, mentioned twice by the Court in 
support of its decision, refers to the reservation of rights given to 
the employee by the board, the rights given to him under C.L., c. 152, 
§12, or both. 
The distinguishing feature of Carmody is that it does not involve a 
worsening, or a spontaneous recurrence, of an old and legally termi-
nated disability, but, rather, involves a second claim for a continuing 
disability erroneously determined not to have been medically causally 
related to the injury. Nevertheless, it is submitted even if the review-
ing board had not expressly made a reservation of the employee's 
rights, C.L., c. 152, §12 is sufficiently broad to warrant a finding for 
the employee here, the determining factor being that the existing 
disability is related to an injury which originally, by agreement or 
adjudication, did arise out of and in the course of the employment. 
§19.7. Concurrent employment. Nelson's Case,! a case of first 
impression in Massachusetts, interprets the 1935 amendment 2 to the 
average weekly wage section3 of the compensation statute, which pres-
ently provides that where "the injured employee is employed in the 
concurrent service of more than one insured employer ... his total 
earnings from the several insured employers shall be considered in 
determining his average weekly wages." 
While it might at first appear that the average weekly wage is not 
particularly important, because of the existence of a ceiling on the 
compensation rate, it can be seen that the average wage does become 
extremely relevant to the injured employee when his disability becomes 
only partial. The act provides that when the employee is partially 
disabled, he is entitled to receive compensation equal in amount to 
the difference between the wage he was able to earn at the time of his 
injury and the wage he is able to earn during the subsequent period 
of his partial disability, but not more than the maximum amount set by 
3333 Mass. at 251, 130 N.E.2d at 568. 
§19.7. 1333 Mass. 401, 131 N.E.2d 193 (1956). 
2 Acts of 1935, c. 332, §l. 
3 C.L., c. 152, §1(1). 
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law in any case.4 It can easily be seen, therefore, that if an injured 
claimant can take the combined wages received from concurrent em-
ployment, he will have a larger differential to his use when he becomes 
partially disabled. 
In Nelson's Case, the claimant worked as a laborer operating a 
jackhammer for one employer, and as a result suffered a disabling 
heart condition. During the period of employment used in determin-
ing his average weekly wage, he drove a taxi Friday and Saturday eve-
nings, and occasionally during the week, for another employer. The 
board, acting under G.L., c. 152, §1(1), added together his earnings for 
both employments to determine his average weekly wage. This made 
an appreciable difference in his partial compensation rate. The in-
surer appealed, its main contention being that "concurrent," as used 
in the pertinent section, referred only to similiar employment in like 
industries, which was clearly not the case here. 
The Court, in affirming the board's determination in favor of the 
employee, rested its decision mainly on a straight interpretation of 
the statute, stating that it could not add to the plain, unqualified 
words of the statute an inferred provision that these were not to apply 
unless the services the employee undertook for others were similiar to 
those he was performing at the time of his injury. 
The Court's result here seems most commendable as a matter of 
policy, and one of the strongest arguments in support of it is expressed 
by Larson, who was, in fact, cited by the Court, though not relied 
upon. Larson states that, in these concurrent employment cases, the 
alleged harm done one industry by bearing the burden of another is 
"so theoretical and remote that it hardly seems to offset the very 
real injustice of relegating a disabled man, accustomed to full earnings, 
to a benefit level below that of destitution because of the circumstance 
that he happened to earn his living in two 'dissimilar' jobs." 5 
B. LEGISLATION 
§19.8. Dependency benefits. General Laws, c. 152, §31 has been 
amended by Acts of 1956, c. 588, which raises the weekly payment of 
dependency benefitsl to widows from $20 to $25 per week, without 
increasing the maximum amounts payable. 
§19.9. Employee coverage under the act. General Laws, c. 152, §l, 
which defines the scope of coverage of employees under the act, has 
been amended, for the second time in two years,l by Acts of 1956, c. 
680. The effect of this new amendment is to cover all employees who 
are engaged in hazardous employment, without regard to the number 
4 G.L., c. 152, §35. 
5 Larson, The Law of Workmen's Compensation §60.31 (1952). 
§19.8. 1 See 1954 Ann. Surv. Mass. Law §22.3 for a complete explanation of de-
pendency allowances. The figures cited there are, of course, superseded by the new 
amendment set out here. 
§19.9. 1 See 1955 Ann. Surv. Mass. Law §19.5. 
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employed by anyone employer. The Commissioner of Labor and 
Industries is empowered to determine which employments shall be 
designated as hazardous. 
§19.10. Weekly benefits structure. Weekly payments of compen-
sation under the statute have been increased by Acts of 1956, c. 735. 
Now an employee receiving temporary total disability,1 or permanent 
and total disability compensation,2 becomes entitled, after having re-
ceived said compensation for thirteen weeks, to a maximum of $40 
per week, as against the previous straight maximum benefits of $35 per 
week. The weekly dependency provision3 is also raised from $2.50 to 
$3 per week for each dependent. 
§19.11. Industrial Accident Board: Increase in membership. New 
legislation in 19561 increases the number of commissioners who will sit 
on the Industrial Accident Board from nine to eleven. It further 
provides that no more than six members may be members of the same 
political party. Conceivably the remaining five could belong to any 
other party of their choice. 
§19.12. Massachusetts Rehabilitation Commission. Acts of 1956, 
c. 602 provides for sweeping revision of the entire state rehabilitation 
program. The substance of the legislation is discussed elsewhere in 
this volume.1 However, it might be noted that the new law affects the 
workmen's compensation law in that it sets up a new Industrial 
Accident Rehabilitation Board, which board is to be located in the 
division, but not under its supervision and control. 
§19.1O. 1 G.L., c. 152, §34. 
2Id. §34A. 
8Id. §35. 
§19.11. 1 Acts of 1956, c. 683, amending G.L., c. 23, §15. 
§19.l2. 1 See §20.8 infra. 
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